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Abstrac. The operation of the trust, i.e. that form of patrimonial destination having a negotiated source based 
on foreign law models, still appears problematic in our legal system although more then thirty years have 
been passed not only since the signing of the Hague Convention on trust but, above all, from the diffusion 
of this figure in the Italian negotiation practice, a diffusion which, however, hasn’t been accompanied by a 
“serene” application of the (mandatory) rules of Italian law to this figure. The object of this investigation are 
some questions that emerge, in fact, from the real forms that trust takes in practice with specific reference to 
the so-called trust mortis causa. This is a trust created by a will drawn up in Italy but subject to a foreign 
law for explicit reference to it in the part of the act dedicated to the law that regulates trust. In this type of 
trust, a person, who is normally a legal person, is named trustee and, at the same time, universal heir of the 
entire inheritance. In this way questions arise on the limits of liability for the debts of the de cuius and on the 
application of the mandatory rules of Italian law to whom is universal heir and trustee at the same time. In 
other words, it is reasonable to wonder what remedies are available to creditors in order to protect their claims 
against the legal person that combines the qualities of the universal heir and trustee.

Maria NoveLLa BuGetti, L’impugnazione del riconoscimento per difetto di veridicità nel prisma 
della nuova filiazione ...............................................................................................................................» 315

Abstract. The analysis focuses on several aspects of the renewed discipline of the recognition action for lack of 
truthfulness: 1) the most relevant assimilation profiles of the action of recognition to that of deny paternity; 
2) reversing the perspective, the prediction of the imprescriptibility of the action of deny paternity of the child, 
an aspect about which the action of disavowal has been assimilated to the lawsuit of untruthful recognition; 
3) the contribution offered by the jurisprudence to this process of assimilation of the action ex art. 263 c.c. to 
that referred to in art. 243-bis of the Civil Code; 4) finally, what are the critical aspects of the discipline of the 
action to challenge maternal recognition in relation to the action to contest maternity ex art. 240 c.c. and in 
consideration of the human fertilization procedure.

eMaNueLa aNdreoLa, Affidamento familiare consensuale e limiti di controllo (art. 9, commi 4 e 5, l. 
n. 184/1983) ..............................................................................................................................................» 337

Abstract. The procedure to report cases of child’s neglect regulated by art. 9 of the Law no. 184/1983 provides 
that relatives within the fourth degree who welcome minors not being under the care of their biological parents 
in their home are exempted from the obligation to inform the State’s Attorney of the Juvenile Court of it, 
becoming so legitimate foster parents with no time limit. This legislative decision can be said as based on the 
presumption that due to the close relationship family custody among relatives (uncles or grandparents) for a 
long period or for an unlimited period of time is considered in any case to be legitimate. However, in the light of 
the new family set-ups, the question is if nowadays such presumption of suitability in favour of the close family 
can still be considered valid and if the exemption from the burden of reporting provided for by art. 9, co. 3-4, 
L. 184/1983 is yet justified.
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Abstract. With this interesting ruling the Court of Cassation, called to establish the nature of a testamentary 
disposition, and precisely if tied or inherited institution through the attribution of a specific asset, reminds the 
interpreters of the centrality of the testamentary record. The hermeneutic process must start from it to try to 



reconstruct the actual will of the settlor, only to then draw on extraneous elements with which to clarify the 
meaning of the words used by the testator.

Marco raMuschi, Sulla data impossibile apposta ad un testamento olografo (nota a Trib. Torino, 
sez. II, 2 maggio 2019, n. 2103) ...............................................................................................................» 367

Abstract. With the sentence in examination, the Court of Justice in Turin, adhering to an already consolidated 
jurisdictional orientation, affirms, among other principles, that the impossible date, affixed to a holographic 
will, can be rectified by the judge if the intrinsic elements of the will allow the identification of the correct 
date. In this paper the author demonstrates how, in his humble opinion, the extrinsic elements of the will, if 
connected with the intrinsic ones, can also be useful for the interpreter in order to identify the (correct) date. 
Furthermore, the author tries to identify what is the legal ratio in the matter of correction of potential error of 
the date affixed by the tester, and, lastly, what the boundaries of the data per relationem are.

Remo TRezza, L’“enigma” sul ruolo del notaio nell’accordo di separazione “negoziato in assistenza” 
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1202) .........................................................................................................................................................» 399

Abstract. This paper stems from the need to bring order to a central issue regarding the legal nature of the 
separation agreement pursuant to art. 6, co. 3, l. n. 162/2014, which introduced the so-called “assisted 
negotiation”, as a further method of dispute resolution. The separation agreement containing real estate 
transfer transactions is a real “notarial deed” and as such must be authenticated by the notary as public 
official and promoter/guarantor of the certainty of juridical traffic and transcribed according to the rules 
of the civil code. In the event that the notary fails to authenticate such an agreement, it would be subject to 
disciplinary sanctions provided for by the well-known notarial law of 1913. The writing, in the form of a note 
in the judgment, therefore tends to reconstruct the story placed at the lens of the Supreme Court and seeks, 
through a structural study of the questiones iuris addressed, to dwell on the function of the notary who will 
always remain the “tabellio” of our days.


