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Abstract. The study aims to develop evaluations on the relationships between children and family members, 
starting from today’s dialogue between legislation and (national and supranational) courts decisions about 
the different measures to solve family crisis. The domestic legal system seems already to allow many solutions 
to maintain relationship continuity, reserving the traditional institution of adoption (and the consequent 
termination of ties with the family of origin) for minors in a “state of abandonment” (because they lack moral 
and material assistance from their parents and relatives). 
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Abstract. In Spanish law, the causes of disinheritance of the legitimate heirs have a restricted nature, which 
is the reason why the possibility of accepting causes other than those expressly provided by the legislator is 
discussed. The aim of this paper is to analyze whether among these causes not provided by the legislator there 
can be included the disinheritance of the legitimate heirs due to psychological mistreatment and absence of 
family relationship with the testator. To this purpose, we analyze the jurisprudential evolution undergone 
with regard to the concept of mistreatment in the Spanish Civil Code as a just cause for disinheritance and 
the possibility of subsuming within this concept both the psychological mistreatment and the absence of family 
relationship, as well as the legislative approach adopted in this matter in the Civil Code of Catalonia. 
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Abstract. In the commented ruling, the Constitutional Court – with a decision in line with the position already 
taken by the Court before – states that the lawmaker enjoys a certain margin of discretion in matters that 
are highly sensitive under an ethical standpoint, likewise medically assisted procreation. The ruling gives 
the opportunity for an analysis of the notion of “best interest of the child” concerning, particularly, the limits 
that judges would face in assessing abstractly its content. At the same time, the paper tries to highlight the 
shortcomings of the recent case law based on a new model for acquiring the status filiationis that extensively 
relies upon the expression of consent and the assumption of responsibility by the intentional parents.
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Abstract. This paper aims to analyse the decision n. 32/2021 of the Italian Constitutional Court, in which 
the Court responds to the question raised with regards to the constitutionality of articles 8 and 9 of the law 
40/2004, and article 250 of the civil code. First it focuses on the reasoning followed by the Supreme Court in 
rejecting the question. Then it highlights which kind of problems arise from the Court application of the best 
interests of the child principle to the case of children of homosexual couples born through ART. Finally, the last 
part provides a different approach to the case.
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Abstract. The Constitutional Court, in its decision n. 33/2021, states that, in the difficult balancing between the 
need to discourage the practice of surrogate motherhood and the need to ensure minors’ rights, the possibility 
of the adoption under particular circumstances by the “intentional parent” (i.e. the partner of the biological 
parent in a same sex couple) is not an adequate remedy to protect the interest of the child, because of the 
intrinsic limits of the this legal institution, designed to regulate exceptional situations, where there is also the 
need to preserve the legal link between the minor and his family of origin, need which is entirely missing in 
the medically assisted procreation. Parental suitability of homosexual couples being undeniable and by virtue 
of always increasing recognition of de facto couples, in an epoch in which marriage no long represents a 
guarantee of emotional stability, the author believes that the de facto couples, including same sex couples (and 
even the single person), should be allowed to full adoption. With respect to surrogate motherhood, the author 
thinks a new typology of adoption should be introduced, with a fast process and a regulation producing effects 
similar to full adoption. The judge should still verify the presence of the emotional relationship between the 
minor and the intentional parent.
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Abstract. This article aims to analyse the decision n. 33 of Italian Costitutional Court. In particular, it disputes 
the section of the costitutional decision in which is affirmed that adoption in special cases cannot be considered 
an adequate means of protection for child born through surrogacy. First, this article will highlight that, this 
statement assumes a kind of downgrade between filiation and adoption. Then it will demonstrate that if, 
as the Court affirms, adoption in special cases constitutes a form of discrimination, especially according to 
the restrictive interpretation of the art. 74 c.c., it discriminates all adoptees, not only the ones born through 
surrogacy. Eventually, this text will conclude that the Court, reasoning in a general prospective, could have 
taken a position about the interpretation of art. 74 c.c. or, at least, it could have set out to the lawmaker the 
benchmarks for a reform of the Italian adoption law.
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Abstract. The children’s right to know their origins and to have access their parental history is an important 
element in the constitutional system of person’s protection. The need to know the parents’ identity represents an 
aspect of the personality that can affect a person’s social life itself. Whether the mother who has used the right 
not to be named dies, it is not clear if the secret persists or the child’s right to access the genetic data about the 
birth prevails in any case. The jurisprudential conflict between judges of legitimacy and trial judges requires 
a law’s reform due to the sensitivity of the protected rights and for greater homogeneity in courts’ decisions.
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