FAMILIA INDICE 1/2022

Parte I
Dottrina

SAwvaTORE PaTTI, Mantenimento e autonomia privata familiare............ccccooooiiiiiiiiiiii »

Abstract. The essay briefly analyzes prenuptial agreements and those made during the marriage, in the light of
the upcoming divorce. Thereafter, it summarizes the speeches held during the Conference regarding, mainly, the
recent case law on maintenance obligations after the divorce and focuses on its quantification methods, also in
comparison to the German legal system. Moreover;, the essay points out the advantages that, in this matter, could
derive from a “rigid” method of quantification, as it would favor the predictability of a decision (and, therefore, of
agreements), as well as from the resort to artificial intelligence. Finally, it is pointed out that the “compensatory”
element of the “assegno di divorzio” should be recognized also in case the former spouse bas married again.

Carto Rivint, The right of the child to be informed and to be heard during a judgment based on the
Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction........... »

Abstract. Article 13, paragraph 2, of the 1980 Hague Convention states that the requested court can refuse to
order the child’s return if it finds that the child objects to being returned and bas age and degree of maturity
at which it is appropriate to take account of bhis/ber views. It is essential to understand when the child’s will is
binding. Moreover, when Regulation (EU) No. 2003/2201 applies, the Courts of the child’s habitual residence
before the abduction must give the child the opportunity to be heard during the proceedings relating to
parental responsibility. Their decision shall not be recognized if given without the child baving the chance to
be beard. Allowing the minor to be beard in the State of origin is very complex because the abducting parents
certainly do not want to return with the child to the State of origin, knowing that they will not have a chance
Jor abducting the child again after the minor is beard. The new Regulation (EU) No. 2019/1111 missed an
excellent opportunity to increase the cooperation between the Member States in the matter of bearing the child.

EmaNuELA ANDREOLA, Privacy del minore nel processo e doveri deontologici dell’avvocato ................. »

Abstract. The children’s right to privacy into the context of processes, where the judicial authority is the controller
of personal data, is protected by the procedural rules, in particular those concerning taking evidence and any
other instruments of acquiring the will of minors like their listening.

Livia AuniNo, Tutela dei minori e servizi digitali: i rischi dello sharenting ................cccccovviviiininn. »

Abstract. This paper deals with the fundamental right of the child to the data protection with particular
reference to the phenomenon of sharenting that is the tendency of parents to share online the data of children.
The relationship between the child’s right to digital identity and the parents’ duty to parental responsibility will
be analyzed, as well as the possible consequences that may result from excessive sharing. In conclusion, some
case law relevant to the issue will be examined also in the light of the recent orientation on adult minors and
the most recent events involving the social network Tiktok.

GruseppE WERTHER RomacNo, Considerazioni riguardo alla capacita di fare testamento ......................... »

Abstract. In the field of succession, there is a growing attitude towards regulating one’s interests, since the capacity
to make a will is also recognised for persons who do not normally have the power to manage their patrimonial
relationships independently. This phenomenon is attributable to the function performed by the act of last will,
which lends itself to satisfying the most intimate needs of the individual and is therefore closely linked to bis/ber
personality. Precisely the characteristics of the will suggest that an interpretive approach should be adopted that
aims at safeguarding the act of last will to the utmost, so that the effects of the latter would be destined to fall only
in case of impairments likely to affect the intellectual and volitional power of the disposing person in radical terms.
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Parte 11
Giurisprudenza

Mirzia Bianca, Le Sezioni Unite su assegno divorzile e convivenza di fatto. Le mobili frontiere tra
autoresponsabilita e solidarieta postconiugale (nota a Cass. civ., Sez. Un., 5 novembre 2021, n.

B2198) e

Abstract. The comment on the decision issued by the Supreme Court en banc on November 5, 2021, no. 32198
on divorce allowance and de facto union contains some critical observations. First of all, it points out the
disparity in treatment between marriage and de facto union, a disparity that finds no justification in the
maltler at issue in the decision. Secondly, it challenges the exclusively compensatory nature of the divorce
allowance. This approach, in addition to not finding any basis in the juridical system, shows a discontinuity
with what the Supreme Court en banc had affirmed in 2018 regarding the composite nature of the divorce
allowance (welfare and equally equalizing and compensatory). The exclusively compensatory nature would
then certainly be in contrast with the principle of post-marital solidarity which, although interpreted, would be
strongly delegitimized by the abandonment of the welfare function.

Cravpia Benanti, 11 coniuge divorziato che inizia una convivenza mantiene il diritto all’assegno di-
vorzile, con funzione esclusivamente compensativa (nota a Cass. civ., Sez. Un., 5 novembre 2021,
00 32098) i »

Abstract. The United Sections of the Italian Supreme Court, dealing with the consequences that a former spouse
starting a new cobabilation can bave on his or her right to receive maintenance from the other one, have
confirmed the end of such a right. In the meanwhbile, they have affirmed the right of the former spouse in need
to receive a monetary compensation for giving up bis or ber career in order to take care of the family and of the
children. Nevertheless, the Supreme Court basn’t taken into consideration the rule according to which the former
spouse who remarries loses every financial support from the other one. Furthermore, the Court has expressed its
confidence on the cooperation by the parties to reach an agreement about a lump sum payment, but it hasn’t
taken into account that such a deal would be contrary to the interests of the former spouse in need.

Marta Cening, Contratto di assicurazione sulla vita e premorienza del beneficiario (nota a Cass.
civ., sez. III, 15 aprile 2021 n. 9948 e a Cass., Sez. Un., 30 aprile 2021, n. 11421) ..o, »

Abstract. The two judgments of the Supreme Court of Cassation commented in this article deal with a debated
question, i.e. what is the applicable discipline in the case where, in a life insurance policy, the beneficiary of
the policy dies before to the policybolder. In contrast with the rules governing contracts in_favour of third parties
(art. 1411 et seq. Civil Code), articles 1919 et seq. of the Civil Code do not expressly provide for this hypothesis.
The Supreme Court has thus clarified that where one of the beneficiaries of a life insurance contract dies
before the policyholder, the benefit, if the benefit has not been withdrawn or the policyholder has not provided
otherwise, must be performed in favour of the heirs of the premature deceased in proportion to the share which
would have been due to the latter.

Parte III
L’opinione di

Jotie LonG, Uno sguardo problematico sulle novita della riforma del processo civile d’interesse

per il diritto familiare e minorile SOStANZIALE ..............cooiiiiiiiiiii i
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